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THE RIGHT TO UNIONIZE AS A FUNDAMENTAL
HUMAN AND CIVIL RIGHT
David L. Gregory*
I. INTRODUCTION

Lawyers in the United States occasionally suffer from an intellectual myopia. There are powerful international theoretical and practical contributions to
human and civil rights we may take for granted. Unfortunately, these international contributions to core rights are not always sufficiently appreciated. This
is especially true in labor relations law. While multinational corporations have
fostered consciousness of the need for "competitiveness," there is little, if any,
corresponding awareness of the fundamental rights of workers in this calculus.
Parochialism still afflicts the conventional labor and employment law regime
in the United States today. Many civil rights lawyers may initially find the subject of this essay unproblematic. Of course, they would maintain, the right to
unionize has always been regarded as a fundamental human and civil right in
this country. Would that it were so!
To the contrary, I maintain that the right to unionize has had, at best, a
fitful and tortured intellectual and practical history. This is true both in the United
States and throughout the world. The right to unionize, as a human and civil
right, has never been fully secured in either the United States or in the world
public order.
The right to unionize has often been dismissed as an irrelevant or, more
ominously, unwarranted socialist intrusion into the prerogatives of ownership
elites. The struggle to translate the right to unionize from the realm of theory
into the world of practice has always taught hard, bitter lessons. Attempts by
workers to organize have always been met by powerful, and often ruthless and
overwhelming, opposition from corporate elites. Even if, assuming arguendo,
there were universal utopian agreement accorded to the theoretical right to unionize as a fundamental human and civil right, the sad truth would remain that,
in many quarters, the right remains just that: an abstract, esoteric nicety, which
can be cavalierly dismissed. One need only pause to consider the legacy of the
Reagan era in order to appreciate this truth. The decade of the eighties will
be long remembered for revealing the lie of supposed respect for the right to
unionize.

*Professor of Law, St. John's University School of Law. J.S.D., Yale University, 1987; LL.M., Yale University, 1982; J.D., University of Detroit, 1980; M.B.A., Wayne State University, 1977; B.A., Catholic University
of America, 1973. My faculty colleague Charles Biblowit provided many very helpful insights into the international law dimensions and sources of workers' rights.
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Yet, despite this country's ambivalence toward the right to unionize as a
fundamental human and civil right, the United States nevertheless has more real
respect for the right to unionize than has been demonstrated by most other nations in this century. Unfortunately, this relative advantage has engendered an
ominous complacency in the United States. When the right to unionize is taken
for granted, as it has been, it is a civil right in peril.
After an overview of the embattled nature of the human and civil right to
unionize, this article will briefly survey the intellectual history and the practical reality of the right to unionize in the United States. Comparative assessments of the theory and the practice in Great Britain, the Soviet Union, Poland,
Nicaragua, South Korea, and South Africa will then be offered. While the right
to unionize in the United States is fraught with difficulties, the international
status of the right to unionize on every continent, and spanning a broad political spectrum, is much more bleak. In most other nations, the right to unionize
is much more enfeebled, assuming it exists at all, than in the United States.
While this country offers much of value to the international community by way
of practical example, international law in turn offers theoretical insight to
strengthen consciousness of this right in the United States.
The article will then examine two especially important international sources
for the revitalization of the right to unionize. The International Labor Organization, under the auspices of the United Nations, offers a model to the world.
Unfortunately, most labor lawyers in the United States have demonstrated little interest, understanding, or use of the International Labor Organization's two
major Conventions, Nos. 87' and 98,2 regarding the rights of workers. Of
course, this is exacerbated by the United States' failure to ratify these ILO Conventions and by the United States' equivocal, fractured membership in the ILO.
The United States was not a member, given the ILO's origin under League of
Nations' auspices in 1919, until 1934. With the entry of the Soviet Union into
the ILO in 1954, sentiment in the United States began to build for United States
withdrawal, which occurred in 1977 and lasted until re-entry in 1980.
The article will conclude by examining the Catholic Church's social teaching of unequivocal support of the rights of workers and of labor unions. Building on the base of Pope Leo XI's powerful encyclical, Rerum Novarum
(Concerning New Things), in support of labor in 1891, the current Pope, John
Paul II, courageously offers the single most eloquent international voice in the
world today in support of the right to unionize as a fundamental human and
civil right. These international models are potentially rich sources for the in-

1. Convention (No. 87) Concerning Freedom of Association and Protection of the Right to Organize,
adopted July 9, 1948, 68 U.N.T.S. 17 (1948).
2. Convention (No. 98) Concerning the Application of the Principles of the Right to Organize and to
Bargain Collectively, adopted July 1, 1949, 96 U.N.T.S. 257 (1949).
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tellectual enhancement and pragmatic effectuation of this fundamental human
and civil right.
The aphorism is worth reiteration at the outset: without the presence of
a free union movement, no society can long remain free. History repeatedly
offers graphic proof of this time-tested truth. Wherever the right to unionize
is contemptuously violated, the regime is neither civil, nor humane, nor free.
All lawyers in the United States should unequivocally support this fundamental
human and civil right. By appreciation and creative use of the International Labor
Organization's Conventions and by implementation of Catholic social teaching
on the rights of workers to unionize, the right can be strengthened throughout
the international community.
II. A BRIEF OVERVIEW OF INTELLECTUAL HISTORY AND
POLITICAL PHILOSOPHY REGARDING THE RIGHT TO UNIONIZE
According to the core tenets of classic political philosophy, human rights
take on full true meaning only in the context of free, consensual participation
in civil society. The purely private person, hermetically trapped in the solipsism of personal perception, cannot appreciate the meaning nor enjoy the fullness of civil rights. This was the insight of Plato's Republic and Aristotle's Politics;
only citizens participating in public life can best understand civil rights. Human rights are fully vitalized in civil society. From the time Thomas Hobbes
demanded from each private person the sacrifice of some individual rights to
the Leviathan of government in order to make everyone's life less nasty, brutish, and short, civil life enjoyed by public citizens was stabilized; but the dydominate
namic tension between the public and private spheres continues to
3
much of the discourse about law and political philosophy today.
It is certainly true that the rights to associate, 4 to come together, to act
in concert for mutual aid and protection, antedate the Constitution's first amendment and section 7 of the National Labor Relations Act.' The rights of persons to come together are independent of any positive law. The right to unionize
has jurisprudential roots in natural law, transcending any secular legal conventions. The right to unionize, when understood as an aspect of the right to associate, is certainly a fundamental human right. Unionization is the social and
political manifestation by workers of a most indispensable human right. Individuals yearn to join in community.
When persons decide to come together in union, they move from personal
private life into the participatory political life of community. The right to un3. See Symposium, The Public/Private Distinction, 130 U. PA. L. REV. 1289 (1982).
4. The right to associate is an implicit core right within the first amendment. E.g., NAACP v. Alabama
ex rel. Patterson, 357 U.S. 449, 460-61 (1958).
5. 29 U.S.C. § 157 (1982). The right of employees to act in concert for mutual aid and protection
is at the heart of the rights statutorily protected by section 7 of the National Labor Relations Act. Id.
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ionize builds upon the human right of association and thus transforms initial
pre-political individual choice. Because the act of unionization incorporates
aspects of community and moves necessarily and deliberately into the realm
of public political life, it is also a civil, as well as a human, right. Community
is a compelling image and it can become a powerful reality. Workers seeking
to act in concert have long appreciated the truth of the semantics; one cannot
spell "community" without "unity" -and one cannot spell "unity" without "you"
and "I". The effectuation of the fundamental human and civil right to unionize
is an especially profound workplace empowerment of this truth.
III.

THE RIGHT TO UNIONIZE IN THE UNITED STATES: THEORY AND PRACTICE

The Constitution of the United States does not expressly recognize a right
to unionize, unlike some state constitutions 6 that protect the right to unionize
and to bargain collectively. Like many other fundamental human natural rights,
such as minimum food, clothing, shelter, and education, the right to unionize
has no express federal constitutional source. Indeed, black letter parts of the
Constitution can be read as directly antithetical to the right to unionize. Ownership
elites opposed to worker unionization have historically cited the contracts clause,
article I, section 10, "[n]o State shall pass any . . . Law impairing the Obligation of Contracts,"7 to maintain that unionization is an unconstitutional interference with the constitutionally protected right of freedom of contract. 8 These
ownership elites would compel a wholly artificial understanding of the employment relationship as the mythic, individual, good faith consensual negotiation
between forces of rough parity on a relatively level playing field. In fact, in
the world of employment, most employees, absent a union, are left atomized,
individualized, and relatively quite helpless to influence the essentially adhesion contract terms unilaterally extended by powerful corporate employers.
Absent an express federal constitutional source, and in the alternative, as
for so many other constitutionally unstated but fundamental rights, the right
to unionize is constitutionally grounded in a creative jurisprudential amalgam
of the preamble's welfare and security provisions and the press, speech, and
petition and, implicitly, associational, rights found in the first amendment.
Political economy in the United States has been based upon the prevailing,
still dominant, and historically, the often near-absolute, mythic capitalist motif

6. See, e.g., N.Y. CONST. art. I, § 17.
7. U.S. CONST. art. I, § 10, cl. 1.
8. E.g., Lincoln Fed. Labor Union v. Northwestern Iron & Metal Co., 335 U.S. 525, 531 (1949).

1988]

THE RIGHT TO UNIONIZE

of the near-sanctification of private property9 and of the ownership interests.10
Therefore, it is not surprising that the political realities historically have been
quite inimical to the right to unionize. Wholly peaceful and innocuous simple
pickets were ruthlessly repressed by ex parte judicial injunctions, strikes were
crushed," and unionization efforts were disingenuously punished as violations
of federal antitrust laws at the turn of this century.1 2 Even after the Clayton
Act of 1914 expressly exempted labor from the sanctions of the Sherman AntiTrust Act of 1890, the reactionary Supreme Court judicially vitiated the Clayefton Act labor exemption and speciously continued to subject unionization
3
law.'
antitrust
federal
the
of
sanctions
draconian
the
to
forts
The anti-union legal and political environment was most notoriously and
infamously judicially reflected in the Lochnerized era at the turn of this century. The Supreme Court repeatedly engaged in transparent substantive due process
14
to strike down enlightened social and labor legislation as unconstitutional.
During the Great Depression, the desperate condition of laborers and the
vitiation of the right to unionize became completely untenable. The NorrisLaGuardia Act of 1932 broadly prohibited previously unrestrained federal courts
from enjoining peaceful labor activities.' 5 When the National Industrial Recovery
Act was struck down as unconstitutional by the Court in the first term of President Franklin Roosevelt's New Deal Administration,1 6 sufficient controls were
built into the National Labor Relations Act of 1935 to withstand constitutional
challenge. The Act was narrowly upheld as constitutional by the Supreme Court

9. In THE FEDERALIST No. 10 (J. Madison) (J. Cooke ed. 1961), James Madison recognized the intellectual and political heritage of Thomas Hobbes and John Locke. The protection of private property is
perhaps the basic reason for private persons coming together as public citizens to constitute a civil government.
10. Acquisition and capitalist ownership has historically had very raw and immediate meaning. Adam
Smith's WEALTH OF NATIONS, published in 1776, the year of the Declaration of Independence, is a genteel
abstraction. The land mass of the continent was physically seized from the native population, which, in turn,
was consigned to literal and cultural genocide. Strickland, Genocide-at-Law:An Historicand Contemporary
View of the Native American Experience, 34 U. KAN. L. REV. 713 (1986). The "peculiar institution" of slavery was not terminated by the Constitution. On the contrary, continued importation was expressly allowed
until 1808, by the terms of Article I. U.S. CONST. art. I, § 9, cl.1.
11.The legal citations are voluminous. Perhaps the most poignant, recent illustration of the anti-labor
history in the United States is the John Sayles' film, Matewan (Cinecom Int'l Films 1987), based on armed
ownership's brutal repression of coal miners' unionization efforts in West Virginia and Kentucky during the
1920s.
12. Duplex Printing Press Co. v. Deering, 254 U.S. 443 (1921).
13. Id.
14. Lochner v. New York, 198 U.S. 45 (1905) (striking down New York state legislation regulating
the working conditions and hours of bakers as interference with freedom of contract). For a thorough discussion of the notorious anti-labor cases of this era, see Casebeer, Teaching An Old Dog Old Tricks: Coppage
v. Kansas and At-Will Employment Revisited, 6 CARDOZO L. REV. 765 (1985).
15. Norris-LaGuardia Act of 1932, 29 U.S.C. § 101 (1982).
16. A.L.A. Schechter Poultry Corp. v. United States, 295 U.S. 495 (1935). For a discussion of the
salient nondelegation doctrine decisions of the Supreme Court, see generally Gregory, The Congressional
Response to NLRB v. Bildisco and the ConstitutionalSubtleties of the Nondelegation Doctrine, 62 U. DET.
L. REV. 245 (1985).
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in NLRB v. Jones & Laughlin Steel17 in 1937.
The National Labor Relations Act did not effect any sudden transformation of the anti-labor, capitalist regime into a workers' paradise. The Act itself
was quickly debilitated by the courts, as Professor Karl Klare has so convincingly demonstrated in his landmark article, Judicial Deradicalizationof the
Wagner Act and the Origins of Modem Legal Consciousness, 193 7-1941.18
Most business interests were infuriated by the Act. Ownership interests largely
regarded both the Act and the National Labor Relations Board as the instruments, agents, and dupes of ominous socialism. 19
Even the judicially vitiated tepid protections afforded to labor proved too
much for ownership to tolerate. In 1947, the National Labor Relations Act was
further weakened by the Taft-Hartley amendments.20
The primary policy of the Act has always been the furtherance of industrial peace.2 1 In the capitalist motif, this has been understood as the maintenance
17. 301 U.S. 1 (1937). For an interesting, pointed debate over the meaning and history of the NLRA,
see Finkin, Revisionism in Labor Law, 43 Mo. L. REV. 23 (1984); Klare, TraditionalLabor Law Scholarship and the Crisis of Collective BargainingLaw: A Reply to ProfessorFinkin, 44 MD. L. REV. 731 (1985);
Finkin, Does Karl Klare Protest Too Much?, 44 MD. L. REV. 1100 (1985); Klare, Lost Opportunity: Concluding Thoughts on the Finkin Critique, 44 Mo. L. REV. 1111 (1985).
18. Klare, The JudicialDeradicalizationof the Wagner Act and the Originsof Modern Legal Consciousness, 1937-1941, 62 MINN. L. REV. 265 (1978).
19. The intense anti-labor philosophy and frenzied lobbying effort mounted against the National Labor
Relations Act are extensively discussed in Gregory, Proposalsto Harmonize Labor Law Jurisprudenceand
to Reconcile Political Tensions, 65 NEB. L. REV. 75 (1986); Gregory, The National Labor Relations Board
and the Politics of Labor Law, 27 B.C.L. REV. 39 (1985).
20. Labor Management Relations (Taft-Hartley) Act, 29 U.S.C. §§ 141-97 (1982) (amended 1984).
21. See 29 U.S.C. § 151 (1982) for the major policy provision of the NLRA:
The denial by some employers of the right of employees to organize and the refusal by some
employers to accept the procedure of collective bargaining lead to strikes and other forms of industrial
strife or unrest, which have the intent or the necessary effect of burdening or obstructing commerce
by (a) impairing the efficiency, safety, or operation of the instrumentalities of commerce; (b) occurring in the current of commerce; (c) materially affecting, restraining, or controlling the flow of raw
materials or manufactured or processed goods from or into the channels of commerce, or the prices
of such materials or goods in commerce; or (d) causing diminution of employment and wages in such
volume as substantially to impair or disrupt the market for goods flowing from or into the channels
of commerce.
The inequality of bargaining power between employees who do not possess full freedom of association or actual liberty of contract, and employers who are organized in the corporate or other
forms of ownership association substantially burdens and affects the flow of commerce, and tends
to aggravate recurrent business depressions, by depressing wage rates and the purchasing power of
wage earners in industry and by preventing the stabilization of competitive wage rates and working
conditions within and between industries.
Experience has proved that protection by law of the right of employees to organize and bargain
collectively safeguards commerce from injury, impairment, or interruption, and promotes the flow
of commerce by removing certain recognized sources of industrial strife and unrest, by encouraging
practices fundamental to the friendly adjustment of industrial disputes arising out of differences as
to wages, hours, or other working conditions, and by restoring equality of bargaining power between
employers and employees.
Experience has further demonstrated that certain practices by some labor organizations, their
officers, and members have the intent or the necessary effect of burdening or obstructing commerce
by preventing the free flow of goods in such commerce through strikes and other forms of industrial
unrest or through concerted activities which impair the interest of the public in the free flow of such
commerce. The elimination of such practices is a necessary condition to the assurance of the rights
herein guaranteed.
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of the smooth and uninterrupted profitable production process. 2 2 The protection and encouragement of the right to unionize, expressed in the section 7 NLRA
right of workers to take concerted action for mutual aid and protection, and
in the section 9 right of workers to select an exclusive bargaining representative in order to negotiate collectively with the employer, were severely compromised by the Taft-Hartley Act amendment to section 14(b) in 1947.23 The
NLRA was amended to permit individual states to enact legislation to prohibit
union shop arrangements.2 4 In a serious blow to principles of labor law stability and coherence that only a strong, centrally administered federal labor law
can fully satisfy, 2" Congress shamefully endorsed a retreat to the atomized,
romanticized, pre-Act employment regime of individualized employment relations, dominated by ownership elites and governed by discordant state law.
In 1976, in Hudgens v. NLRB, 26 the Supreme Court held that section 7
of the NLRA, and not the first amendment of the Constitution, was the source
of organized laborers' rights of speech, press, petition, and association. As Justice
Stewart, writing for the Court, expressly stated, "the rights and liabilities of
the parties in this case are dependent exclusively upon the National Labor Relations Act."27
Thus, in "private" sector labor relations, the Constitution of the United States
was, incredibly enough, relegated to subordinate, remote status, vis-a-vis section 7 of the NLRA, as the source of protection for workers' rights to engage
in speech, press, and associational concerted activities for mutual aid and protection.
This is a wholly false dichotomy. Rather than so artificially bifurcate the
National Labor Relations Act and the Constitution, in the typical "either-or"
jurisprudence that so afflicts much of the law, the wiser jurisprudential choice,
as Staughton Lynd has so incisively argued, would be the effective integration
of the NLRA and the constitutional rights of workers into a synergistic construct greater than the sum of either of its two individual parts. Lynd points
out the dangerous incoherence induced by the Court's fallacious "either-or"

It is declared to be the policy of the United States to eliminate the causes of certain substantial
obstructions to the free flow of commerce and to mitigate and eliminate these obstructions when they
have occurred by encouraging the practice and procedure of collective bargaining and by protecting
the exercise by workers of full freedom of association, self-organization, and designation of representatives of their own choosing, for the purpose of negotiating the terms and conditions of their employment or other mutual aid or protection.
22. Stone, The Post War Paradigmin American Labor Law, 90 YALE L.J. 1509 (1981).
23. 29 U.S.C. § 164(b) (1982).
24. Id. For a devastating critique of state "right to work" legislation, see St. Antoine, National Labor
Policy: Reflections and Distortions of Social Justice, 29 CATHOUC U.L. REV. 535, 545-47 (1979).
25. For comprehensive discussion of the labor preemption doctrine, generally supporting broad federal
preemption of state law attempts to regulate major aspects of labor relations law, see Gregory, The Labor
Preemption Doctrine: Hamiltonian Renaissance or Last Hurrah?, 27 WM. & MARY L. REV. 507 (1986).
26. Hudgens v. NLRB, 424 U.S. 507 (1976).
27. Id. at 521.
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schematic and critiques its specious subordination of the Constitution to the already severely constrained section 7 NLRA rights. He argues for an alternative synergistic conception:
A worker employed by a private corporation does not have on-the-job constitutional rights because the Constitution applies only to governments, not to private
employers.
[I]f the rights associated with the First Amendment can be viewed as
communal rights, it might be possible to celebrate and defend them along with
the communal rights of workers, without weakening the critique of rights associated with private property. First Amendment rights would then be seen not as "bourgeois rights," to be cast aside along with private property,
but as communal rights
28
prefiguring the qualities of a future better society.
With the forced false dichotomy between and the subordination of the Constitution to the already weakened NLRA, the Constitution and the Act have both
been further dangerously debilitated as sources of workers' rights. During the
tenure of the Reagan-appointed NLRB, the Board has severely constrained the
meaning of section 7 concerted activity, especially in the case of non-unionized
workers. 29 Most ominously, when workers not represented by a union are most
in need of strong statutory protections of the right to act in concert for their
mutual aid and protection, they are now left virtually unprotected by the Reagan NLRB in many key areas." Concomitant with the Reagan Board's assault
on section 7 protections, free market advocates have resurrected the ghost of
the dissent in NLRB v. Jones & Laughlin and are again maintaining that the
NLRA itself is an unconstitutional interference with freedom of contract. 1
The myth that the United States historically has been completely receptive
to the right to unionize as a fundamental human and civil right is unmasked
by the harsh realities of law and politics. To the contrary, the right to unionize
has always been tenuous, problematic, and embattled. It is not surprising that
Professor Paul Weiler of Harvard Law School has termed the pathetic state of
the National Labor Relations Act under the Reagan Administration's National
32
Labor Relations Board as an inscription on a tombstone.
28. Lynd, Thesis and Antithesis: Section 7 of the NLRA, the First Amendment, and Workers Rights, in
A LESS THAN PERFECT UNION; ALTERNATIVE PERSPECTIVES ON THE U.S. CONSTITUTION 151, 163 Q. Lobel

ed. 1988).
29. Prill v. NLRB, 835 F.2d 1481 (D.C. Cir. 1987). For a general discussion of the many controversial
important pro-ownership decisions of the NLRB in the mid-eighties, see generally Gregory & Mak, Significant Decisions of the NLRB, 1984: The Reagan Board's "Celebration"ofthe 50th Anniversary of the National
Labor Relations Act, 18 CONN. L. REV. 7 (1985).
30. E. I. DuPont, 289 N.L.R.B. No. 81 (1988) (non-unionized employees have no Weingarten right
to a representative at an investigatory interview they reasonably believe may result in adverse action by the
employer).
31. Epstein, A Common Law for Labor Relations: A Critique of the New Deal Labor Legislation, 92
YALE L.J. 1357 (1983).
32. Weiler, Milestone or Tombstone: The Wagner Act at Fifty, 23 HARV. J. ON LEGIS. 1 (1986).

1988]

THE RIGHT TO UNIONIZE

Under even optimal circumstances, given the NLRA's restriction of its direct
protections to those it defines as "employees" in section 2(11)," perhaps only
half of the private sector workforce in the United States was ever potentially
eligible for the Act's direct protections. Supervisors and managers are deprived
of the section 2(11) status of "employees"; they are not eligible for the Act's
direct protections should they choose to unionize. Small wonder, then, that little more than a third of the workforce was unionized in the 1950s, the zenith
of unionization in this country. Given that supervisors and managers are deprived
of such direct rights under the NLRA, that high water mark of unionization
still was well in excess of two-thirds of the total of those potentially unionizable. With less than one-fifth of the workforce unionized today, this still represents
approximately forty percent of all workers eligible for unionization.
Neither theory nor practice has consistently fostered the right to unionize
as a fundamental human and civil right. Yet, in relentless struggle, workers
continue to unionize. The public sector has witnessed especially strong growth
in the unionization of government employees at the federal, state, county, and
municipal levels. In 1987, 41,000 new members joined AFSCME, the American Federation of State, County, and Municipal Employees.3 4 White collar workers increasingly are unionizing, including, significantly, the clerical workers
at Harvard University in the spring of 1988.
Workers in the United States have always had to struggle to achieve and
to protect their right to unionize. The legal and political climate has usually
been ambivalent, at best, and, more likely, suspicious and grudging of the right,
regarding it as a necessary evil to be endured in order to preserve "industrial
peace," the code words for the uninterrupted profitable production process, which
is the raison d'etre of capitalist political economy.
The labor movement in the United States has always reflected the most
communal and social values possible in a capitalist society.35 In turn, the organized labor movement historically has been one of the truest and most ambitious champions advocating the expansion of civil rights for all persons, often
transcending the immediate agenda of organized labor. As Professor St. Antoine has concisely summarized:
[Unions] act most nobly when they champion the cause of the unorganized and
the oppressed in the public arena. It is frequently forgotten that the AFL-CIO
and several international unions played major, possibly crucial, roles in the enactment of Title VII of the Civil Rights Act of 1964. Organized labor has also consistently fought for the extension of the minimum wage, for consumer protection,
and similar social legislation, even when the interests of its own largely middleclass membership were marginally involved. It is in the furtherance of humane
values in these various circumstances, then, and not in supposed economic tri33. 29 U.S.C. § 152(11) (1982).
34. 26 Gov't Empl. Rel. Rep. (BNA) 960 (June 27, 1988).
35. See Lynd, supra note 28.

MISSISSIPPI COLLEGE LAW REVIEW

[VOL. 9:135

umphs on behalf of working people, that organized labor finds its truest vindication. 36
Workers in the United States must be constantly vigilant to protect their
right to unionize. Having secured this fundamental human and civil right against
powerful opposition by ownership elites, unionized workers have consistently
demonstrated courageous initiatives to safeguard and to expand broader civil
rights for all persons. This is dramatic proof that free unions are among the
best means of ensuring the protections of a free society.
IV. COMPARATIVE ASSESSMENT OF THE RIGHT TO UNIONIZE IN OTHER NATIONS

Ironically, workers in the United States have the considerable advantage
of unionizing without any illusions of any express constitutional solicitude of
that right. The Constitution offers no such express protections, and the Supreme
Court has made it clear that the NLRA, far more than the Constitution, directly determines the press, speech, and associational rights of private sector work
force employees. In the United States, workers who seek to unionize know all
too well what they are up against. Yet, with only modest legal protections, unionized workers in the United States have been able to accomplish a great deal
with relatively little formal legal support.
The Union of Soviet Socialist Republics, history's most profound oxymoron, has no formal political or legal ambivalence concerning the right to unionize. The Soviet Constitution expressly recognizes the rights of workers in
considerable detail, especially when compared to the absence of any express
language in the United States Constitution. Indeed, the Soviet Constitution
guarantees everyone employment. Unemployment purportedly is a contradiction in terms and was officially "abolished" in the Soviet Union on October 9,
1930.1 Of course, the current efforts of Mr. Gorbachev to restructure the Soviet
economy threaten to destabilize the ossified bureaucracy, with the dislocation
of millions of workers within the next decade. Regardless of possible economic adjustments, the immediate fact remains: despite elaborate express guarantees of the rights of workers, the Soviet model of a workers' paradise has been
a workers' nightmare.
In 1978, the World Confederation of Labor and the International Confederation of Free Trade Unions complained to the International Labor Organization (ILO) that the Soviet Union was violating ILO conventions 87 and 98,
regarding the rights of association, unionization, and collective bargaining. Article 126 of the Soviet Constitution makes the Communist Party "the leading
core of all the organizations of the working people." 38 Apart from this fact
36. St. Antoine, supra note 24, at 539.
37. Redden, Soviet Union BracingforFuture Unemployed, U.P.I., Jan. 19, 1988 (available on NEXIS).
38. KONST. SSSR art. 126.
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of constitutionally guaranteed state domination and control of labor by the Communist Party, Amnesty International and unemployed Soviet workers alleged
to the ILO in 1978 that workers who criticized bureaucrats and who resolved
to form a new "Workers' Free Trade Union Association" were terminated from
employment, arrested, and confined in the Gulag's notorious psychiatric
3
hospitals. 1
Consider also the desperate plight of unions in two of the Soviet Union's
puppet client satellites, both prominent in international affairs. Rebellious Poland,
despite the ruthless suppression of the Solidarity free workers' movement, remains a beacon of inspiration for all who value a free trade union movement.
During the July, 1988 meeting of the Warsaw Pact Soviet satellites in Poland,
Gorbachev and his puppet, General Jaruzelski, were badgered by continuing
worker demands for dignity and for true state recognition of the fundamental
right to unionize. 40 During Gorbachev's July, 1988 Warsaw Pact meeting, supporters of the outlawed Solidarity struck major steel and machinery works to
demand the reinstatement of workers dismissed during major strikes in the spring
of 1988. Now, in early 1989, the Solidarity movement may achieve significant
official representation within the government and the national legislature.
Consider further the anti-labor actions of the Marxist-Leninist regime in
Nicaragua. In ever-accelerating vicious downward spirals, the regime suspended
all purported constitutional guarantees, suspended rights of speech and press,
and closed all but governmentally-controlled newspapers and radio stations.
LaPrensa, the major alternative newspaper, and the Catholic Church's radio
station repeatedly have been closed by the regime's decree. 41 Despite elaborate
express black letter constitutional guarantees, these totalitarian regimes have
made the cruelest mockery of the right to unionize. In the United States, while
the right to unionize is not so formally guaranteed, neither has it ever been so
viciously destroyed. In the United States the formal guarantees have been very
modest, but the hard-won incremental progress in achieving the right to unionize has been relatively stable and, finally, grudgingly accepted by government and ownership elites.
The prospects for the right to unionize are also very bleak outside the Soviet
orbit. For example, South Korea's vaunted economic efficiency and international competitiveness has been purchased at a terrible price. The right to unionize is virtually non-existent. Sixty-hour work weeks are the norm, attributable
at least as much to the ruthlessness of an authoritarian government as to any
39. Meron, Violations of ILO Conventions by the USSR and Czechoslovakia, 74 AM. J. INT'L L. 206 (1980).
40. Tagliabve, Gorbachev Skirts the Issue of Solidarity, N.Y. Times, July 14, 1988, at A8, col. 4. See
also Wirth, Trade Union Rights in the Workers' State: Poland and the ILO, 13 DEN. J. INT'L L. & POL'Y
269 (1984); Note, The Polish Labor Crisis of 1980: An Assessment of the Role of the InternationalLabor
Organization, 8 BROOKLYN J. INT'L L. 177 (1982); Note, The InternationalLabor Organizationand the
Polish Independent Labor Movement, 22 VA. J. INT'L L. 555 (1982).
41. Kinzer, In Managua, No More Accommodation, N.Y. Times, July 17, 1988, at E3, col. 1.
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simplistic Western cultural stereotyping of Korean industrial sociology. With
the right to unionize and the rights of workers consequently so enfeebled, the
South Korean regime is now reaping the bitter fruit it has sown. Increasing civil
and student strife periodically threaten to destabilize the government, and worker demands for lives of dignity and worth inexorably accelerate in scope and
intensity. Major South Korean industries, such as the Hyundai car manufacturer, are thrown into turmoil by serious labor difficulties and continuing unrest.42
As a final prominent contemporary example of the struggle to preserve the
right to unionize and of the unequivocal, direct relationship between the right
to unionize and the enhancement of all civil rights in a free society, consider
the situation in South Africa. The black trade unions, especially the National
Union of Mineworkers, led by the young lawyer, Cyril Ramphosa, have been
a primary force in the political and social struggle for civil rights and against
apartheid.4 3 The miners have demonstrated the inextricable fusion of organized
labor's rights with the labor-led struggle for broader political rights. The
authoritarian regime in South Africa is also fully aware of this linkage. Therefore, the government's ultimately futile current repression of the miners' union
has been particularly ruthless. Viable and free unions not only further their own
immediate labor agendae, increase their membership, and safeguard the right
to unionize; historically, they also have enhanced the civil rights of the entire
society.
These international and national struggles by workers against these totalitarian and authoritarian regimes in order to secure the right to unionize and to
exercise fundamental civil rights are powerful witness to the core truth that the
right to unionize is a fundamental human and civil right. Worker aspirations,
even in the most trying circumstances of political repression, continue to spring
eternal. All of these examples from contemporary international relations convincingly demonstrate the importance of a free union movement to ensure the
freedom of the broader society. Even in the most repressive regimes, workers
continue to seek freedom for everyone in the society. It is more than coincidence that the most totalitarian regimes in history, under Hitler and Stalin, quickly
targeted free and independent union movements for extermination.
Obviously, the ambivalence toward the right to unionize in the United States
has never even begun to approach the wholly repressive atmosphere labor has
suffered under in many other nations. Because workers in the United States
42. Chira, South Korea Swept by Labor Unrest, N.Y. Times, June 3, 1988, at A3, col. 1.
43. The National Union of Mineworkers, the largest black labor union in South Africa with more than
250,000 members, has repeatedly struck to improve the working conditions and wages of its members. See
Battersby, Mine Strike's Lessons: South African Companies' Victory is Costly and Union Learns Limits of
its Power, N.Y. Times, Sept. 1, 1987, at A9, col. 1.The National Union of Mineworkers has also been
a leader in the broader civil rights struggle against the apartheid policies of South Africa's racist regime.
"Black unions like the mine workers, acting lawfully, offer the best remaining hope for a peaceful transition
to democracy." Solidarity with the Black Miners, N.Y. Times, Aug. 11, 1987, at A22, col. 1.
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have struggled successfully to achieve and to preserve the right to unionize,
the panoply of broader civil rights enhanced by the efforts of organized labor
and enjoyed in the United States has offered the world a dual positive model
for emulation. However, workers and labor and civil rights lawyers in the United
States cannot afford to rest on past successes, or to retreat to a bunker mentality, narrowly concerned only with preservation of past gains. Unless organized
labor is ever-vigilant, its rights will erode. Witness, for example, the debilitation of organized labor in Great Britain under the Thatcher government, coupled with the concomitant anti-labor aggression of entrepreneurs such as Rupert
Murdoch. With British labor intimidated, broad social benefit programs are now
under assault.
I am not suggesting or advocating confrontation of ownership elites as the
only instrument, or even as the most viable means, for organized labor to utilize today. But it is indisputable that organized labor must consciously, aggressively, and vigilantly guard against erosion of the right to unionize. Otherwise,
inexorably, broader civil rights will also be debilitated throughout the larger
society.
While unions in the United States continue to enjoy a preferred position
compared to workers in most other nations today, all workers share a universal
common bond in strengthening both the national and international dimensions
of the right to unionize. Because of usually parochial national law, labor laws,
where they exist in individual countries, generally offer workers little or no
international protections against the institutional power and prerogatives of the
multinational corporations." At least in theory, the International Labor
Organization offers a viable international model for the aspirations of all workers.

V.

THE INTERNATIONAL LABOR ORGANIZATION

The freedom of association is expressly recognized in both the Preamble
and in the body of section two of the Constitution of the International Labor
Organization. International Labor Organization Conventions 87 and 98 are,
respectively, the freedom of association and protection of the right to organize

44. There have been several recent international initiatives under ILO auspices, to regulate the conduct
of multinational corporations. See generally Blanpain, TransnationalRegulation of the Labor Relations of
MultinationalEnterprises, 58 CHI.-KENT L. REV. 909 (1982); Forde, The European Convention on Human
Rights and Labor Law, 31 AM. J. CoMp. L. 301 (1983); Gunter, The InternationalLabour Office Declaration of MultinationalEnterprises and the InternationalCode of Conduct Movement, 4 Loy. L.A. INT'L &
COMP. L.J. 1 (1981); Gunter, Erosion of Trade Union Power Through MultinationalEnterprises?,9 VAND.
J. TRANSNAT'L L. 771 (1976); Horn, InternationalRules for Multinational Enterprises: The ICC, OECD,
and ILO Initiatives, 30 AM. U.L. REV. 923 (1981); Sander, Implementing InternationalCodes of Conduct
for Multinational Enterprises, 30 AM. J. CoMp. L. 241 (1982). But see Northrup, Why MultinationalBargaining Neither Exists Nor is Desirable, 29 LAB. L.J. 330 (1978).
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and to bargain collectively.4 ' These two salient ILO Conventions provide that
workers have the right to establish and join unions of their own free choosing,
without previous state or employer authorization or later interference. In turn,
the unions have the right to form constitutions, to elect representatives, and
to join in national and international labor confederations. Conventions 87 and
98 permit supervisors to unionize, and they apply to most workers in the public, as well as in the private, sectors. Obviously, this is far broader than the
National Labor Relations Act, which does not fully extend to the public sector
and does not afford direct protections to supervisors and managers. Convention 98 more specifically elaborates Convention 87, with special reference to
rights of association and unionization for purposes of collective bargaining. Convention 98 also protects workers from anti-union discrimination and from union domination by employers. The ILO Conventions also restrict the scope of
governmental prohibitions of the right to strike. Convention 98 has been ratified by the largest number of nations who are members of the ILO. More than
110 of the more than 150 nation members of the ILO have ratified Convention
98, while over ninety nation members have ratified Convention 87.46 The ILO,
the most prominent and most important international organization of representatives of management and labor from more than 150 nations, has expressly
declared the right to unionize as a fundamental human and civil right.4 7 Regrettably, the United States has not ratified either Convention 87 or Convention
98. The United States has ratified only seven of the more than 160 ILO Conventions, and none of those seven ratified Conventions pertain to collective bar48
gaining rights.
The United States became a member of the ILO in 1934 during the Roosevelt
Administration, at the urging of Frances Perkins, Roosevelt's Secretary of Labor.
This was fifteen years after the ILO was founded under League of Nations
auspices in 1919. Beginning with the admission of the Soviet Union in 1954,
following decades of Communist denunciation of the ILO as a tool of capitalism, the United States' commitment to the ILO grew increasingly ambivalent,
culminating in the United States' withdrawal from the ILO in 1977, which was
effective until its re-entry in 1980. Consequently, most lawyers in the United
States are relatively ignorant of the ILO and of its objectives. Suffice it to say
45. The other three directly pertinent major ILO conventions are the abolition of forced labor, elimination of employment discrimination, and the right to equal pay for equal work. D. MORSE, THE ORIGIN AND
EVOLUTION OF THE I.L.O. AND ITS ROLE IN THE WORLD COMMUNITY 58 (1969). The ILO has promulgated
162 Conventions and 172 Recommendations. When a nation member ratifies a Convention, it is formally
committed to effectuate and observe the Convention in its national law and to be amenable to monitoring
by the ILO regarding compliance. A Recommendation does not require ratification. Conventions are broad
policy declarations; Recommendations are guidelines more specifically directed to particular problems.
46. See Note, The Polish Labor Crisis of 1980: An Assessment of the Role of the InternationalLabor
Organization, supra note 40, at 181. The United States has ratified only seven relatively minor ILO Conventions and has not ratified either Convention 87 or Convention 98. 128 Lab. Rel. Rep. (BNA) 376 (1988).
47. See D. MORSE, supra note 45, at 58.
48. See supra note 46.
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that, at least theoretically, the ILO aims to further the dignity and human rights
of all who work and of all who aspire to work.49
As David Morse, the former Director-General of the ILO, succinctly stated in his Cornell University lectures in 1968:
The I.L.O.'s aim is not, in short, simply to protect workers from exploitation
and injury. It is also to demonstrate the salutary effects that good, safe, and humane working conditions can have on the workers' morale and thus on the output
and growth of the economy. We are passing from the protection of the worker
to the promotion of a world-wide awareness of the importance- in both economic and social terms, in both developed and developing countries-of treating the
worker as a human being, of devising measures to meet his materialand spiritual
needs, and of respecting his human rights.50

These have always been the broad goals of the ILO; the right to unionize is
certainly an integral part of this construct.
The ILO has its historic and philosophic roots in socialist initiatives in late
eighteenth century Europe. Its formal birth occurred in 1919, under the auspices
of the League of Nations. Samuel Gompers, first president of the American
Federation of Labor, was the first chairman of the Paris Peace Conference's
Commission on International Labor Legislation. On October 29, 1919, the first
meeting of the ILO was held in Washington, D.C. However, the United States
did not become a member of the League of Nations; the Senate refused to ratify the treaty.
The United States finally joined the ILO in 1934. After World War II, West
Germany and Japan joined the ILO in 1951; the Soviet Union joined in 1954.
With the formation of the United Nations after World War II, the ILO has operated from its Geneva headquarters under United Nations auspices.
Almost simultaneous with the Soviet Union's entry into the ILO, in 1954,
pressures immediately began to mount in the United States for withdrawal from
the ILO. Within a decade thereafter, both the United Nations and the ILO were
politically dominated by emerging nations no longer under the hegemony of
the East-West superpowers.
In 1970, the United States withheld financial support from the ILO. The
ILO's admission of the Palestine Liberation Organization to observer status in
the mid-1970s, and its condemnation of Zionism, finally galvanized sufficient

49. See generally Gormiey, The Emerging Protection of Human Rights by the InternationalLabour Organization, 30 ALB. L. REV. 13 (1966).
50. See D. MORSE, supranote 45. For excellent general sources on the ILO, see generally G. KRUGLAK,
THE POLITICS OF UNITED STATES DECISION-MAKING IN UNITED NATIONS SPECIALIZED AGENCIES: THE CASE
OF THE INTERNATIONAL LABOR ORGANIZATION (1980); Alford, The Prospective Withdrawal of the United

Statesfrom the International Labor Organization: Rationales and Implications, 17 HARV. INT'L L.J. 623
(1976); Vincent-Daviss, Human Rights Law: A Research Guide to the Literature-PartIII: The International Labor Organization and Human Rights, 15 N.Y.U. J. INT'L L. & POL. 211 (1982); Wolf, At the Apex
of the Value Hierarchy-An InternationalOrganisation'sContribution, 24 N.Y.L. ScH. L. REV. 179 (1979).
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support for the United States' withdrawal from the ILO in 1977 until re-entry
in 1980.
The undeniable politicization of the ILO, its anti-Zionist anti-Semitism, its
recent and very troubling highly selective concern for human rights, and its
acquiescence in denial of due process rights by totalitarian regimes compelled
the United States, withdrawal in 1977, with most of the organized labor movement in this country supporting the decision of the Carter Administration."'
While the reality of the ILO has occasionally fallen short of its promise,
the ILO remains the best established international instrument today for furtherance of the right to unionize and for the international expression of workers'
aspirations.5 2 Today, it has focused particular critical attention against the racist regime in South Africa. The ILO is an international leader in the struggle
against apartheid.
Until Poland's withdrawal from the ILO in 1986, each Eastern European
bloc Soviet client state was an ILO member and had ratified ILO Conventions
87 and 98. s1 The United States should certainly remain in the ILO, to serve,
if nothing else, as a gadfly upon the epidermis of totalitarian communist regimes. United States ratification of ILO Conventions 87 and 98 seems long overdue. However, given the United States' current refusal to pay its $467 million
in dues in arrears to the United Nations,14 ratification of ILO Conventions is
51. George Meany, President of the AFL-CIO, stated: "We support and endorse the decision of President Carter to stand by the notice of withdrawal by the United States from the International Labor Organization." U.S. Membership in ILO Ends, AFL-CIO Free Trade Union News, Dec. 1977, at 6.
52. Of course, the ILO Conventions are not the only international sources to support workers' rights
to form and to join free unions. The Universal Declaration of Human Rights, art. 23(4); the European Convention for the Protection of Human Rights and Fundamental Freedom, Nov. 11, 1950, art. 11, 213 U.N.T.S.
221; the European Social Charter, Oct. 18, 1961, art. I(5) and (6), 529 U.N.T.S. 89; the International Covenant
on Civil and Political Rights, Dec. 19, 1966, art. 22, 999 U.N.T.S. 171; and the International Covenant
on Economic, Social, and Cultural Rights, Dec. 19, 1966, art. 8, 993 U.N.T.S. 3, each provide similar
guarantees.
Again, unfortunately, the United States is a party only recently to the Universal Declaration. While the
Universal Declaration of Human Rights is not a treaty and is not binding, it has acquired recognition as
international law by most of the world community. The Helsinki Accords, while also not a treaty, do not
expressly refer to the right to unionize; but the Accords do incorporate by reference the Universal Declaration of Human Rights. The Madrid Conference following the Helsinki Accords explicitly recognized the
right to unionize.
A worldwide union lobbying effort is now underway to pressure the General Agreement on Tariffs and
Trade to authorize workers' rights clauses in international trade agreements. The union lobbying effort is
being led by the International Metalworkers Federation in Geneva, which represents 14 million metal workers around the world. [Current Reports], Int'l Trade Rep. (BNA) 1068 (July 27, 1988).
53. See Wirth, supra note 40, at 273.
54. Paying the Price of Peace, N.Y. Times, Aug. 11, 1988, at A24, col. 1.

1988]

THE RIGHT TO UNIONIZE

hardly at the top of the United States' international law agenda."5 Even as a
purely practical matter, the full flowering of the European Economic Community by 1992 compels our understanding of the ILO and of international labor
dynamics.
It is significant that the ILO has been supported by the Catholic Papacy.
Many of the ILO's most important Conventions directly reflect the spirit of the
Catholic Church's landmark labor encyclical, Rerum Novarum, issued by Pope
Leo XIII in 1891. On November 19, 1954, at a special audience, Pope Pius
XII conferred the apostolic blessing on the ILO. 5 6 It is to the most universal,
the most "catholic" of all sources of the right to unionize, that the article now
turns: the papal labor encyclicals of the Catholic Church.
VI. THE CONTRIBUTIONS OF CATHOLIC SOCIAL TEACHING

Unfortunately, labor lawyers in the United States are, if anything, even
more unfamiliar with the transformative contributions of Catholic social teaching to the world of work than they are with the contributions of the International Labor Organization. The Catholic Church's strong theoretical support of the
rights of workers has been most unequivocally set forth in two major labor encyclicals in 1891 and in 1981.
In 1891, nearly a half century before the passage of the NLRA, Pope Leo
XIII unequivocally declared the social, moral, and theological imperative of
parity and respect between ownership and labor. Workers and unions were entitled to full parity in the equation, as Pope Leo XIII courageously declared
in Rerum Novarum (Concerning New Things). Labor and ownership need one
another to achieve and to maintain respect, harmony, and peace. The encyclical unequivocally declared that capital ownership cannot exist without labor,
and that labor needs capital. The spirit of the labor encyclical in 1891 permeated the policy provisions of the NLRA in 1935.1 7
In 1981, to commemorate the ninetieth anniversary of Rerum Novarum,
Pope John Paul II issued the Catholic Church's second major labor encyclical,
Laborem Exercens (On the Nature of Work). It is fitting that the present Pope,
55. The Third Restatement of Foreign Relations of the United States does not list the right to unionize
among those enumerated in the international law of human rights. See RESTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAW OF THE UNITED STATES § 702 (1987).
While the United States is barely involved in the international law arena regarding its formal recognition
of the right to unionize, it is not completely oblivious. Under United States law, duty-free treatment under
the Generalized System of Preferences is denied to countries which do not take steps "to afford internationally recognized worker rights," defined as the right of association; the right to organize and to bargain collectively; prohibition of compulsory labor and of child labor; and furnishing "acceptable conditions of work
with respect to minimum wages, hours of work, and occupational safety and health." 19 U.S.C. § 2462(a)(4)
(1982 & Supp. IV 1986). The law is enforced by the U.S. Trade Representative through administrative proceedings. Chile, Romania, Paraguay, and Nicaragua have had their GSP beneficiary status suspended.
56. See generally A. LE Roy, THE DIGNITY OF LABOR: THE PART PLAYED BY CATHOLICS IN THE WORK
OF THE INTERNATIONAL LABOR ORGANIZATION 67 (1957).
57. See supra note 21.
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forced to work on a labor gang by the Nazis during World War II and now
a champion of Poland's outlawed Solidarity movement, has moved Catholic social
teaching on the rights of workers so dramatically beyond the labor and ownership class partnership theme first sounded by Pope Leo XIII in 1891. Pope John
Paul II, while reaffirming that labor and ownership need one another's respect,
has also unequivocally stated that capital remains only a means subordinated
to the service of people. Capital can never be the end. This is a particularly
important and timely message, when so much of the world has exactly reversed
the means and the ends, improperly reifying people as expendable objects in
the false pursuit of materialism. Laborem Exercens extensively develops several
related themes, including the fundamental right of workers to unionize. 8 Catholic labor theory properly reminds the world that the natural law and theological
roots of human collective action antedate even the classic Platonic and Aristotelian
political philosophy that measured the quality of public life by the extent of
participation by free citizens in the Greek city-states.
Pope John Paul II has repeatedly reiterated unequivocal support of the rights
of workers. During his papal visit to several South American countries in the
spring of 1988, he addressed the rights of workers and the rights of free unions. His talk in Meleo, Uruguay on May 8, 1988, was especially compelling
and it was pointedly directed to the repressive government. He said that union
organizers deserved unconditional support and encouragement: "with my words
and my heart I am very close to those who dedicate themselves to union activities."
The rights of workers and of their unions were again reaffirmed in Pope
John Paul II's major social encyclical issued in 1987, Sollicitudo Rei Socialis
(On Social Concern). Reiterating some of the themes of Laborem Exercens,
Pope John Paul II expressly reminded the world that the rights of workers and
of unions are fundamental human rights. They cannot be atomized by supposedly free market principles or by totalitarian governments. Rather, they must
be respected by the entire international community:
Recognition that the "social question" has assumed a worldwide dimension does
not at all mean that it has lost its incisivenessor its national and local importance.
On the contrary, it means that the problems in industrial enterprises or in the
workers' and union movements of a particular country or region are not to be
considered as isolated cases with no connection. On the contrary, they depend
the influence of factors beyond regional boundaries and namore and more 5on
9
tional frontiers.
The right to unionize is expressly regarded as a human right in Catholic
social teaching. Pope John Paul II rhetorically asks, "The denial or the limitation of human rights- as for example the right to religious freedom, the right
58. The best book regarding Laborem Exercens is G. BAUM, THE PRIORITY OF LABOR (1982). See also
Gregory, Catholic Labor Theory and the Transformation of Work, 45 WASH. & LEE L. REV. 119 (1988).
59. POPE JOHN PAUL II, SOLLICITUDo REI SOCIALIS 14 (1987).
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to share in the building of society, thefreedom to organize and to form unions,
or to take initiatives in economic matters-do these not impoverish the human
60
person as much as, if not more than, the deprivation of material goods?
Thus, Pope John Paul II joins in intellectual solidarity with some of the
most radical and profound critiques of regimes that have denied the human and
civil right of workers to unionize. 61 He concludes his most recent, and perhaps
most insightful of all social encyclicals, by calling on the Catholic Church to
"affirm her confidence in a true liberation."62 Surely one important aspect of
this true liberation theology is the support for persons to come together in community and in solidarity, including, certainly, the rights of workers to unionize
and to act in concert for mutual aid and protection.
Catholic social teaching, especially as highlighted in the labor encyclicals
of the Papacy spanning nearly the entire past century, is a remarkable and outstanding theoretical resource for supporting and revitalizing the fundamental
63
human and civil right of workers to unionize.
VII. CONCLUSION
Workers in the United States have had significant success in voluntary unionization. Despite the absence of an express federal constitutional right, the
judicial tempering of section 7 NLRA statutory rights, and the ongoing social
ambivalence toward unions, unionized workers in the United States have certainly had success in the achievement and maintenance of workers' rights at
least equal, and more often quite superior, to those of workers in most other
nations in most other periods in history. Certainly relative to the Soviet Union,
Poland, Nicaragua, South Korea, and South Africa, the United States stands
as a beacon and model of workers' hopes and aspirations.
However, as most of those in organized labor know all too well in this

60. Id. at 25 (emphasis added).
61. See, e.g., R. UNGER, POLITICS: A WORK IN CONSTRUCTIVE SOCIAL THEORY (1987) (This important
new trilogy shares the papal encyclical's utopianism and proposes alternatives to the current statist domination of human rights, whether capitalist or socialist.).
62. POPE JOHN PAUL II, SOLLICITUDo REi SOCIALIS 94 (1987).
63. See St. Antoine, supra note 24, at 536 (quoting Pope John XXIII, Mater Et Magistra (Christianity
and Social Progress)(1961), in SEVEN GREAT ENCYCLICALS 219, 234, 238, 289 (W. Gibbons ed. 1963)):
[E]mployees should have an active part in the affairs of the enterprise wherein they work, whether
these be private or public . .. [ilt is of the utmost importance that productive enterprises assume
the character of a true human fellowship whose spirit suffuses the dealings, activities and standing
of all its members ....
ITihis is achieved especially by collective bargaining between associations
of workers and those of management.
Pope John's words parallel those of the principal architect of the original National Labor Relations Act

of 1935, Senator Robert Wagner:
Genuine collective bargaining is the only way to attain equality of bargaining power ....
.. .[W]ider cooperation [among workers] is necessary, not only to uphold their own end of
the labor bargain but to stabilize and standardize wage levels, to cope with the sweatshop and the
exploiter, and to exercise their proper voice in economic affairs.
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decade, workers and unions in this country have little reason to be smug or
to rest content on past triumphs. The percentage of workers unionized in the
private sector has fallen well below twenty percent during the decade, PATCO
was dismantled, the social stigma has evaporated from strike breakers, and employers openly retain "union avoidance" strategists. Labor and civil rights lawyers in the United States have much to learn from such established but generally
ignored sources as the Conventions and Declarations of the International Labor
Organization and the Papal encyclicals of the Catholic Church. These sources
can revitalize labor theory and, if their messages are heeded, can further assist
in the practical protection and enhancement of the fundamental human and civil
right of all workers to unionize.
When the right to unionize is protected, all of society benefits, and human
dignity is tangibly advanced. As the late Walter Reuther, charismatic president
of the United Autoworkers Union stated:
The labor movement will become less of an economic movement and more of
a social movement. It will be concerned with the economic factors, of course,
but also with the moral, spiritual, the intellectual, and the social nature of our
society, and all of this in terms of an ultimate objective-the fulfillment of the
complete human being.64
The right to unionize is a key, but often regrettably overlooked, human and
civil right. It deserves renewed attention, in both theory and in practice.
64. St. Antoine, supra note 24, at 556 n.95.

